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EDITORIAL NOTES. 


The powers of the President of the United States have not been 
defined by the Constitution so closely that he is not allowed an enormous 
amount of discretion as to their execution. He takes an oath to support 
the Constitution, but of this he must be his own interpreter, unless in 
the matter wherein it has been previously construed by the Supreme 
court. His discretion may be called a political one; that is to say, it 
is a discretion to be exercised along constitutional lines, but for the 
interest of his country. Various attempts have been made to curtail 
the executive powers of the President, but uniformly without avail. In 
the address on “The Constitutional Discretion of the President,” deliv- 
ered before one of the societies of the New York University in June last, 
by Hon. Charles A. Gardiner of the New York Bar and Regent of the 
University of the State of New York, the powers of the President, as he 
conceives them, are set forth in clear language and with the broadest 
possible views. We give space elsewhere to a portion of his address, 
because it has awakened considerable discussion. We also find room 
for a communication upon the same subject by our correspondent, Mr. 
Clayton, whose opinions entirely coincide with those of Mr. Gardiner. 
In our own judgment, the basic views of Mr. Gardiner are correct and will 
so prove to be in the events of the future. It canont be otherwise, indeed, 
if our country is to grow in glory, both of power and of freedom. There 
must be in any government which has strength and permanence one cen- 
tral, dominating head, whether he be called emperor, king, president or 
what. In the working out of civic problems it has been found that 
mayors of cities must be clothed with paramount power over certain 
crucial matters that pertain to the welfare of the municipality. It is so 
in the different states as to governors. It must be even more so in the 
federal government, because of the greater complication of interests and 
the wider sweep of industrial, commercial and (more strictly) political 
problems. Divided counsels at the head of the nation would lead to 
ruin; certain problems must be determined, and, so far as one can see, 
determined in their finality, by one single, controlling mind. The Presi- 
dent must be, to use the language of Mr. Gardiner, “‘a corporation sole.” 
He is much more responsible to the people than he is to Congress. He 
represents the people entirely distinct from the way in which Congress 
represents the people. If he exercises bad discretion there are distinct 
remedies, namely: by Constitutional amendment, by the next popular 
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election, and by impeachment. Those people who believe in the gov- 
ernment of narrow powers and an executive in name rather than in deed, 
will, of course, argue strongly at variance with Mr. Gardiner’s proposi- 
tions, but such as want to see established a permanent, influential gov- 
ernment, strong enough not only to take care of itself, but to assist in 
the promotion of good order, peace and morality throughout the world, 
will feel that there is no other ground upon which such a nation may 
endure than that of the election at brief intervals of a strong leader to 
whom shall be delegated the highest powers of discretion in treating the 
broadest and deepest questions concerning our own nation and that of 
the world at large. Congress may pass laws and the executive must 
execute them, but there are unwritten laws born in the consciences of 
men and interwoven with the truest spirit of freedom that the people can 
only put forth and effect through the powers delegated to their chief 
magistrate. 





The recent address of Secretary Taft to the graduating class of the 
Yale Law School on ‘‘The Administration of the Criminal Law,” has 
heen sweepingly denounced by some of the legal periodicals of the coun- 
try, though it has also been approved by many of the newspapers. In 
this address the Secretary charged that the jury system of this country 
was a failure in so far as it concerned the administration of the criminal 
law, and he especially instanced the death penalty, among other things 
producing in support of his charges the following figures : “Since 1885, in 
the United States, there have been 131,951 murders and homicides, and 
there have been 2,286 executions. In 1885 the number of murders was 
1,808. In 1904 it had increased to 8,482. The number of executions in 
1885 was 108. In 1904 the number was 116. This startling increase in 
the number of murders and homicides, as compared with the number of 
executions, tells the story.” It has been well remarked upon these fig- 
ures that they are not sufficiently explicit to tell the whole story. Since 
1885 a number of states have abolished capital punishment, and in others 
the trend of public opinion against the judicial taking of life has pro- 
duced many convictions of murder in the second degree, when, under 
other circumstances, the convictions might have been of the first degree. 
But the Secretary in his computation excludes all convictions which are 
not in the first degree, and do not result in actual hanging or execution. 
On the broad principle, however, that jury trials, both civil and criminal, 
are not the success they ought: to be, many thinking people will agree 
with the Secretary’s views. It is a fact which we have frequently set 
forth in these columns that the requirement of the unanimous verdict 
of twelve men before a criminal conviction or civil judgment can be had 
is illogical and is often, in practice, imipracticable. By it every doubt is 
resolved in favor of defendant and against the plaintiff, or in favor of the 
criminal and against the state, or, if not, prejudices have full scope to 
resolve such doubt the other way. The frequency of error on the part 
of juries is the foundation of the numerous appeals to higher courts, 
whereas a more certainty of justice upon the original trial would tend 
to lessen these appeals. We print elsewhere an article written by Mr. 
Crandall upon the subject of Secretary Taft’s address, so that another 
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view may be presented. This correspondent, evidently, has more fear 
of the judges than of juries, but almost every lawyer who has a good 
case is far more afraid of juries than of judges. An argument, whether 
of fact or of law, before one upright judge, or a bench of judges, is sure 
of receiving at least careful attention and usually receives discriminating 
judgment. Men unlearned in the law, and, what is worse, unlearned in 
the particular classes of facts which are involved in a cause, cannot pos- 
sibly give to the subject fair and discriminating judgment. Nevertheless 
this is a large subject, in the whole and in its parts. Jury trials are with 
us by inheritance, and are likely to remain with us for at least a century 
tocome. That something better will be evolved in the future is our pro- 
found belief and earnest hope. 





The subject of the “dummy director” is one now uppermost in the 
public mind, especially as connected with large financial institutions. 
He has his use, and he also has his opportunities for fraud and crime. 
We agree with the article printed elsewhere, taken from “Law Notes,” 
which holds that statutes should be enacted in which, “in the absence 
of rebutting evidence, the mere proof of fraud or mismanagement would 
be sufficient to render the directors liable for loss caused thereby to the 
corporation or its stockholders.” But this hardly goes far enough, 
because the directors might be irresponsible, and it would, therefore, 
seem to be a proper requirement that in at least certain classes of cor- 
porations each of the directors should hold a certain amount of stock to 
make him responsible for fraud or mismanagement, and that this should 
be stock unpledgable, or placed under the oversight of the state. In 
some way, however, if not in this way, a reform must come, so that 
directors will direct, and so that fraud long carried on may be almost 
impossible. 





We have in New Jersey Juvenile courts, which have been created 
during the last few years, and it is hoped will be productive of much good. 
Other states were ahead of New Jersey in the establishment of such 
courts, and some of them have enlarged their powers much beyond those 
of similar courts of New Jersey. We notice for example that in Utah 
very large powers have been given to judges to punish such children as 
may be shown to be delinquent in a variety of ways, not only as to non- 
attendance at public school, but as to idleness, bad company and a con- 
traction of evil habits, all which lead children to grow into criminals. 
In other words, the state, when it cannot require parents to bring up their 
children in the proper manner, proposes to deprive the parent of the cus- 
tody of such children, at least for a while, and address its corrective pow- 
ers to a child so deprived of its liberty. It is an equitable jurisdiction 
which the state proposes to entertain for the good of the community. 
To a certain extent the courts of equity in this country have interfered 
to deprive parents of the custody of children, when such parents were 
entirely unsuitable to act as guardians, but now these new laws chiefly 
concern the courts of law, with a view to preventing future crime; here- 
tofore they have been chiefly concerned in punishing for crimes already 
committed. The experiment is to be watched by all thoughtful students, 
and that good will result from it is profoundly to be hoped. 
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During the past few months a great many lawyers have been made 
to suffer the penalty for offenses of various kinds of which they have been 
convicted. Within the past few years some of the iawyers belonged 
to the New Jersey Bar, but during the past summer months they have 
been located chiefly in the city of New York. District Attorney Jerome 
has begun and continues a veritable crusade against criminal members 
of the profession in that city, and the result has been startling, though it 
will not surprise the general public. We note for example, that John 
W. Wooten, counsel for David Rothschild, the president of the defunct 
Federal bank, was convicted of grand larceny; James S. Alderdice was 
sentenced to eighteen years’ imprisonment for forgery; George E. Mills 
was convicted for attempted bribery; Col. Robert A. Ammon, counsel for 
Miller of the notorious Franklin syndicate, was sentenced for grand lar- 
ceny; Martin Conlon was found guilty of the larceny of a promissory note 
for $1,850; Arthur N. Harris was convicted of falsely preparing an affi- 
davit of service; Jacob M. Birnbaum was sentenced to serve four years 
and six months. In addition there is an indictment for blackmailing 
pending against Thomas P. Wickes, better known as “Lewis Jarvis,” 
ex-assistant corporation counsel, and friend of some of the leading jus- 
tices on the Supreme Court bench. Armitage Mathews, ex-assistant 
district attorney and ex-alderman, stands charged with conspiracy. The 
Morse-Dodge divorce scandal is responsible for the indictment of ex- 
Supreme Court Justice Fursman, who has himself presided at many crim- 
inal trials, Abraham H. Hummel, of the widely-known firm of Howe & 
Hummel, and the latter’s partner, Benjamin F. Steinhardt. In all our 
large cities there are numerous lawyers who live by fleecing their clients, 
or wrecking public institutions. To the honor of New Jersey, such 
cases have been few and far between, but when discovered the criminals 
have been brought to justice. A lawyer occupies a very responsible 
position in every community, even in the matter of giving advice, and 
his conduct as a ‘lawyer should be above reproach. When it is not, even 
though he has not committed any statutory crime, the state or local Bar 
Association should take cognizance of the fact and relieve the public 
from his professional assaults on integrity. When judges and lawyers 
do their full duty the innocent public will rarely be harmed. 





A large number of opinions have been filed by Vice Chancellor Ber- 
gen during his brief time of the incumbency of his office, and all of them 
appear to be clear and cogent, and based upon sound, equitable princi- 
ples. The Bar of the state has been pleased with these opinions, as they 
go straight to the meat of a subject without circumlocution. One of the 
latest opinions of this Vice Chancellor is that upon the sovereign right 
of New Jersey as owner of the bed of all tidal streams to insist that there 
shall be no interference with the proper flow of fresh water flowing upon 
its land, and that such interference is the subject for equitable relief. 
The case was that of The State v. The East Jersey Water Co., in which 
the Attorney-General, acting under the Bacheller act of last winter, 
asked to have the defendant enjoined from diverting the waters of the 
Passaic River at Little Falls for supplying the needs of Staten Island. 
The Vice Chancellor dismissed the constitutional question raised by the 





THE CONSTITUTIONAL DISCRETION OF THE PRESIDENT. 261 


defendant (which claimed that it was simply a constitutional question) 
as being entirely without weight, and holds that the state may rest its 
claims upon the broad principles of public policy and the protection of 
its subjects in their common rights. On this point the Vice Chancellor 
said: “I prefer to rest my conclusions on the reasons I have given, for I 
am satisfied that the state in its sovereign right as owner of the bed of 
all tidal streams becomes the owner of all fresh water flowing upon its 
land, and that any interference with the proper flow of such water, result- 
ing in a diminishment of the natural quantity, is the subject of equitable 
interference, and also that the Corporation act, under which the defend- 
ant and its agents exist, grants no right in derogation of public owner- 
ship of such water, and that without such grants, the taking of water 
from running streams for commercial purposes is, as against the state, 
a wrong to be restrained, and that the restraint may be limited to such 
takers as the state may elect. It is perhaps pursuing a just policy when 
it permits, without objection, the taking of its property to be served to 
its people, but it cannot be compelled to the unauthorized extension of 
its gifts to citizens of another jurisdiction.” There will probably be an 
appeal from this decision to the Error and Appeals, but we predict that 
the court of highest resort will not reverse the views of the Vice Chan- 
cellor. 





THE CONSTITUTIONAL DISCRETION OF THE PRESIDENT. 


[We published in February last (29 N. J. L. J. 41) an address by 
Hon. Charles A. Gardiner, of New York City, upon “The Constitutional 
Powers of the President.” In further elaboration of the same subject 
Mr. Gardiner delivered an address on June 7, before a society of the New 
York University, and we print below some of the crucial points of the 
address. | 

After considering the territorial jurisdiction of the President’s discre- 
tion and the nature of that discretion, Mr. Gardiner next considers the 
“practical” exercise of it, and under this head he says: 

“In every government there must be some gradation of authority, 
some hierarchy of political power, that will furnish a basis for such 
reconciliation. If all departments were of equal authority, with no rule 
of precedence to govern them, the result would be chaos. ‘Confusion 
worse confounded,’ as Milton has it, ‘tumult and confusion all embroil’d,’ 
worse than the state sovereignty of Toombs and Yancey, not govern- 
ment, but anarchy. The United States being a practical government, 
not a Utopian aggregation of sovereign departments, it follows that there 
must be an order of precedence, a hierarchy of power, from the lowest 
department up to the highest. 

“As Newton formulated the general laws of gravitation and Kepler 
of the solar system, with deference because it is the first attempt in our 
jurisprudence, I now suggest a few general principles which I believe 
may settle every conflict of discretion that can possibly arise between the 
departments of our government. These are: (1) Departments must take 
rank in proportion as they promote the common good; (2) A lower de- 
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partment must always yield to a higher, and (3) Whether or not a given 
question belongs to a lower or higher department is solely for the higher 
to determine. 

“(1) My first rule is: Departments must take rank in proportion as 
they promote the common good. 

The chief end of government is to promote the common good. ‘A 
body politic,’ says the Supreme court, ‘is a social compact by which the 
whole people covenants with each citizen, and each citizen with the whole 
people, that all shall be governed by certain laws for the common good’ 
(94 U. S. 124). The essence of the compact is the common good; the 
surrender of individual rights is made for the common good, and the sole 
consideration for the institution of government is that its powers shall be 
exercised for the good of all. 

“Starting then with the premise that the common good is the chief 
end of government, a basic principle is established for grading and rank- 
ing all departments. As they obviously differ in power and capacity, in 
fixing their rank in our governmental hierarchy, what more perfect test 
can be applied than their ability to promote the common welfare? The 
department that promotes the highest common good must rank highest 
in our hierarchy and be graded as the head of the government. 

“The preservation of the Republic is the highest common good. 
When this Republic was organized, the ulterior motive may have been 
to secure the interest of individual citizens by mutual protection; but to 
do so they had to organize society, and to protect society they had to 
organize the Republic. The integrity, independence, welfare and safety 
--in short, the preservation of the Republic, therefore—come before the 
protection of private citizens or even of society as a whole. ‘The safety 
of the people is the supreme law,’ said Mr. Justice Johnson (6 Wheat. 
227). To preserve the Republic is a higher good than to preserve the 
social structure, as to preserve society in turn is higher than to protect 
individual rights. It is the highest common good. The department of 
our government, therefore, to which the Constitution has granted the 
power and discretion to preserve the Republic itself must be its highest 
department; it must rank at the head of our political hierarchy; and the 
discretion exercised by it must be the supreme discretion of the govern- 
ment. 

“The great sovereignties required to preserve the Republic are not 
ipsissimis verbis granted in the Constitution. But as I have shown else- 
where, they are granted to the President by Article II. of the Constitu- 
tion and particularly by his office and oath, all to be administered accord- 
ing to his sole discretion. Involving as they do the integrity, independ- 
ence, welfare, safety—in short, the perpetuity of the Republic, they neces- 
sarily confer on the President the highest powers and discretion of the 
government, and the highest capacity to promote the common good, 
thereby placing them incontestably at the head of our political hierarchy. 

“(2) My second rule is: A lower department must always yield to a 
higher. 

“Jefferson stated the early doctrine of the departments : ‘My construc- 
tion of the Constitution is that each department is truly independent of 
the others and has an equal right to decide for itself what is the meaning 
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of the Constitution in the cases submitted to its action. . . Each of 
the three departments has equally the right to decide for itself what is its 
duty under the Constitution, without regard to what the others may have 
decided for themselves under a similar question’ (10 Works 141, 142). 

“Jackson thus expressed his views: ‘The Congress, the Executive 
and the Court must each for itself be guided by its own opinion of the 
Constitution. Each public officer who takes an oath to support the Con- 
stitution swears that he will support it as he understands it, and not as 
it is understood by others. It is as much the duty of the House of Rep- 
resentatives, of the Senate, and of the President, to decide upon the con- 
stitutionality of any bill or resolution which may be presented to them 
for passage or approval as it is of the supreme judges when it may be 
brought before them for judicial decision.’ (Message 1832). And Van 
Buren said: ‘The theory of the Constitution is that the departments are 
co-ordinate and independent of each other, and that when they are in 
their appropriate spheres, they each have the right, and it is the duty of 
each to judge for themselves in respect to the authority and requirements 
of the Constitution, without being controlled or interfered with by their 
co-departments.’ 

“In 1852, Charles Sumner, debating the Fugitive Slave law in the 
Senate, quoted the passage I have cited from Jackson, and said, ‘And 
here I adopt, with entire assent, the language of President Jackson.’ 
And with Sumner, I ‘here adopt, with entire assent, the language,’ not 
alone of Jackson, but of Jefferson and Van Buren as well. They con- 
tended for the independence of the departments, and for the finality of 
their decisions—and those principles stand unimpeached to-day. Any 
departure from them would work ruin to our institutions. 

‘The decisions of the courts are equally explicit. ‘Each (department) 
in the exercise of its powers is independent of the other,’ said Mr. Justice 
Wayne (18 How. 347). Referring particularly to the President the court 
said: ‘The executive power is vested in a President, and as far as his 
powers are derived from the Constitution, he is bevond the reach of any 
other department’ (12 Pet. 610). 

“As to the finality of departmental decisions, the court in the famous 
Arredondo case held: ‘It is a universal principle, that, where power or 
jurisdiction is delegated to any public officer or tribunal over a subject- 
matter, and its exercise is confided to his or their discretion, the acts so 
done are binding and valid as to the subject-matter. All . . ques- 
tions are settled by the decisions made or the acts done by the tribunal 
or officer . . unless an appeal is provided for . . by law (6 Pet. 
729). And particularly as to the finality of the President’s decisions the 
Court said: ‘Whatever opinion may be entertained of the manner in which 
Executive discretion may be used, still there exists, and can exist, no 
power to control that discretion. . . Being intrusted to the Execu- 
tive, the decision of the Executive is conclusive’ (1 Cr. 166). 

“Under my first rule I showed that the President administers the 
national sovereignties most essential to the common good, and that he 
is, therefore, the highest department in the government. We have now 
seen that the departments are independent and the decision of each, 
within its sphere, final and conclusive. But while independent they are 
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not equal. The Constitution does not say they are co-equal, and I know 
no authority for any one to say so. It follows inevitably that if the 
President is the highest department, his discretion must be the highest 
and hence supreme and conclusive over all others in the government. 
The President dominates the others solely by virtue of his lofty office 
and superior sovereignties. When the departments of our government 
interfere they do not clash or collide. The lower automatically gives 
way to the higher in the manner ‘ordained’ and ‘established’ in the Con- 
stitution. They observe this fundamental law automatically every 
moment of their existence. Within his sphere, the President has the 
absolute right of way. The Constitution has foreordained that the other 
departments must observe that right of way—that they must yield their 
precedence—that the lower must give way to the higher—and until the 
sovereign people change that basic law, it is as fixed and unalterable as 
the primordial laws of nature. 

“(3) My third rule is: Whether or not a given question belongs to a 
lower or higher department is solely for the higher to determine. 

“The power and discretion to make such determination inhere in 
and are the essence of the department. Any department that makes such 
determination and maintains it presumably promotes a higher common 
good and ipso facto is a higher department; when it cannot do so, it 
ceases to be higher, and thereby becomes lower pro tanto. If a conflict 
of jurisdiction should arise between the President and other departments, 
it is obvious the President must invariably determine it o1 pro tanto cease 
to hold the highest rank in our political hierarchy. Should he fail in a 
single instance, he would ipso facto and to that extent cease to be the 
head of the government. 

“[ maintain that whether a question is within the magisterial juris- 
diction of the President is itself a magisterial question for the President 
alone to determine. Whether a question is within his political jurisdic- 
tion or that of Congress is itself a political question solely for the Presi- 
dent to determine. And whether a question is within his magisterial or 
political jurisdiction or within that of the Courts is itself a magisterial or 
political question for his sole determination and over which the Courts 
have no review or supervision. 

“And to make and maintain his decisions as head of the government, 
the Constitution confers on the President two supreme sovereignties— 
the power of initiative and the power of the sword. “The first is a self- 
executing power,’ says the court. ‘It is complete in itself; ‘it needs no 
further legislation to put it in force. It is self-executing, so far as it is 
susceptible of execution’ (179 U. S. 403). The President can faithfully 
execute his office, preserve the Republic, protect and defend the Consti- 
tution—all on his own initiative and authority; and as these constitute the 
chief end of government, I hold that he can accomplish that end inde- 
pendently of any other department in the Republic. 

“Finally the President alone in our government has the constitu- 
tional power both to exercise his discretion and to enforce his decisions. 
In estimating the relative offensive and defensive powers of the depart- 
ments, let us remember that while Congress holds the purse, the Presi- 
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dent, as Marshall said, ‘wields the sword.’ To administer his interna- 
tional sovereignties, to execute his internal magisterial powers—in short, 
to exercise all his omnipotent functions, the people have given the Presi- 
dent aboslute control of an irresistible physical force—the army,navy and 
militia in service of eighty million people; and while his necessity to use 
it should be extreme and would be deplorable, yet he alone possesses the 
power granted expressly by the people through the Constitution itself.” 

He next illustrates these principles by various historic examples, and 
then concludes by saying: 

“The President’s discretion, we have seen, is supreme and conclu- 
sive. Does that mean he may misuse or abuse it with impunity? Or if 
he should, that the Government would be remediless or the people with- 
out redress? We have to-day all the safeguards we ever have had in our 
history. During one hundred and eighteen years the President’s discre- 
tion has been supreme, but its exercise has been just; it has been conclu- 
sive, yet it has been used for the greatest good of all. Twenty-five Chief 
Magistrates have occupied this lofty office, yet not one has been im- 
peached, and all have exercised their discretion according to American 
policies and principles. Why should they not act in the future as in the 
past? Why should we people our political future with Gorgons and 
Hydras of distorted Presidential discretion? 

““A power given in general terms is not to be restricted,’ said Mr. 
Justice Story, ‘merely because it may be susceptible of abuse and, if 
abused, may lead to mischievous consequences. . . If the whole soci- 
ety is not to be revolutionized at every critical period, and remodelled in 
every generation, there must be left to those who administer the gov- 
ernment a very large mass of discretionary powers, capable of greater 
or less actual expansion according to circumstances. Every power, how- 
ever limited, as well as broad, is in its own nature susceptible of abuse. 
No constitution can provide perfect guards against it’ (Story Const., Sec. 
425). Mr. Justice Johnson went to the root of the matter in these phil- 
osophical words: “The idea is Utopian that government can exist with- 
out leaving the exercise of discretion somewhere. The science of gov- 
ernment practically consists in littlke more than the exercise of a sound 
discretion applied to the exigencies of the state as they arise’ (6 Wheat. 
226). ‘All power may be abused if placed in unworthy hands,’ said Ch. 
J. Taney. ‘But it would be difficult, we think, to point out any other 
hands in which this power (the President’s) would be more safe, and at 
the same time equally effectual’ (7 How. 44). And Mr. Justice Iredell, 
one of our wisest judges, used these words: ‘It is not sufficient to urge 
that power may be abused, for such is the nature of all power, such is the 
tendency of every human institution. . . We must be content to limit 
power where we can, and where we cannot, consistently with its use, we 
must be content to repose a salutary confidence. It is our consolation 
that there never existed a government, in ancient or modern times, more 
free from danger in this respect than the governments of America’ (3 
Dall. 400). 

“Assuming, however, that a President wantonly abuses his discre- 
tion, there are, I maintain, ample constitutional remedies. First, the 
term of office is too brief for an unscrupulous President to formulate and 
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execute a plan for the overthrow of the Constitution. (Story Const., 
Sec. 144). Next, Congress has control of the Nation’s purse. Assur- 
edly, a power that has extorted liberty from Tudor and Stuart tyranny 
should be able to preserve the liberties of the people from aggression of 
an elected, short-term President. A third remedy is impeachment. As 
the exercise of Presidential discretion in good faith, however erroneous, 
is constitutional, so its exercise in bad faith is an impeachable crime or 
misdemeanor. The President can be punished for abuse or discretion, 
like any other criminal. The only test of guilt is bad faith. And as the 
court of impeachment is itself the sole and final judge of the good or bad 
faith of the President’s discretion, there is little danger of abuse going 
unpunished. 

“But should these all prove futile, in the eloquent words of Chief 
Justice Fuller, there still lies an appeal to ‘the august tribunal of the peo- 
ple which is continually sitting’ (178 U. S. 580). As the President is the 
highest tribunal in the government, so the people are the highest tribunal 
in the Nation. Their jurisdiction is illimitable, and, unlike the Temple 
of Janus, their tribunal stands always open. ‘In our system,’ said Mr. 
Justice Matthews, ‘there must always be lodged somewhere and in some 
person or body, the authority of final decision; and in many cases 
the responsibility is purely political, no appeal lying except io the ulti- 
mate tribunal of the public judgment, exercised either j in the pressure of 
opinion or by means of the suffrage’ (118 U. S. 370). ‘If it be asked,’ 
said Mr. Justice Woodbury, ‘what redress have the people, if wronged, 
the answer is. . . they go to the ballot boxes, to the legislature, or 
Executive, for the redress of such grievances as are within the jurisdiction 
of each, and, for such as are not, to conventions and amendments of con- 
stitutions’ (7 How. 55). With these ample constitutional remedies the 
people must rest content unless they would abolish all discretion and 
thereby destroy the government itself. 

“The President is a corporation sole. I have defined his abstract 
constitutional discretion as I conceive it to exist, and as I would define 
the discretion of any other corporation. Whether the President should 
exercise it depends upon an infinite variety of considerations—none of 
which are now before us. 

“I conceive that we have entered upon a new era of political devel- 
opment. This is the age of executive expansion. The supremacy of 
Congress i is giving way before the irresistible domination of the President. 
In 1790 Congress numbered 91 members, the Supreme court 6, the exec- 
utive force 2,000. Had all kept pace with our population, Congress 
would now number 1,865, the Supreme court 132, and the executive force 
41,000. Had all increased in proportion to our wealth, Congress would 
now number 13,741, the Supreme court 906, and the executive force 
302,000. Instead Congress now numbers 476, the Supreme court 9, and 
the executive force 240,000. 

“Thus, while other departments have stood comparatively rigid and 
inelastic, the President has grown with the country’s growth, expanded 
with every phase of its development, and, more automatically than any 
other department, has assumed those Protean forms required for the con- 
stantly increasing and varying demands of the Republic. And this great 
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army, 240,000 strong, in its myriad forms, is everywhere and always the 
President, whether postmaster in Maine, or collector in Alaska, or con- 
sul at Pekin, or Ambassador to Great Britain, or Chief Executive in the 
White House—it is everywhere and always the President, inspiring, guid- 
ing and dominating the irresistible onward march of this mighty and 
ever-expanding people. 

“T rejoice in such a President, I exult in such an Executive, I glory 
in such a Chief Magistrate; in all his proportions a majestic, constitu- 
tional figure, uncontrolled by Congress, unrestrained by the Courts, 
vested with plenary constitutional power and absolute constitutional dis- 
cretion, a sovereign over eighty million people, and the servant of eighty 
million sovereigns; and grading up to his colossal stature are all the de- 
partments of Government, centering in him is a hierarchy of office, and a 
hierarchy of power as well, and running through the whole vast organism 
is a constitutional appeal over and beyond the courts and Congress and 
the Senate on up to the President himself, in whom reposes the highest 
discretion of the government, and beyond whom there exists in the Re- 
public no human discretion whatsoever except the omnipotent judgment 
of the mighty and multitudinous tribunal of the people.” 


OBSERVATIONS ON SECRETARY TAFT’S TEXT OF JUNE 16TH, 1905, 
BEFORE THE YALE LAW SCHOOL. 


From the reports of the learned Secretary’s observations before the 


Yale Law Class, it is doubtful if he appreciated the fierce focus that he 
occupied. This audience had mental lenses a great deal more powerful 
than the classes of years ago. 

At that date the boys might be satisfied with the mere image of 
Coke, Blackstone and Kenyon; but to-day the mere personnel of a judge 
is too thin to obstruct the light. They look through the judge to that 
other object, the philosophy of jurisprudence, as the only image worthy 
of serious attention. 

If the Secretary’s text, “A Comparative Study of Two Great Sys- 
tems of the Law, the Roman or Civil Law and the Anglo-Saxon or Com- 
mon Law,” be used to magnify the already too top-lofty judge of a few 
of the Eastern states and minimize the office of judge of the Southern and 
Western states, he can find no object lesson in the Roman law. The 
modern student is tiioroughly advised that the Roman system was a phil- 
osophical system; a system based upon the highest generalization of 
human experience, as experienced in the realm of its administration. 
The rules of right and administration were logical conclusions of utility 
evolved from the classification and generalization of the rights of inde- 
pendent citizens for a period of one thousand years. It developed, not 
along the line of the least resistance, but in spite of all impact of customs 
and machinations of internal enemies to private rights of the citizen. 
The reign was the servant of the citizen, and institutions changed and 
moved on according to demonstrated wants of the citizen. The highway 
to the throne of reason was never barred and a proposition of public 
utility was always open for debate, and progress on this line was univer- 
sally invited. The literature of Roman jurisprudence treats almost ex- 
clusively of private right. ; 





268 THE NEW JERSEY LAW JOURNAL. 


Why? Because when the scales of private right articulate correctly 
they leaven the whole state, as much as a single germ leavens the whole 
loaf. The students of this class were entitled to discourse on this term 
of comparison. If the Roman had characteristics of superiority over the 
English, in what did they consist? After these had been ventilated 
then they would tolerate, good boys, rhetorical shimmer on English vas- 
salage, the Baronal system with the Crown by gift of feudal lords at its 
apex. Crown administration guarded by judges of its own creation, and 
an essential dominant easement of all Crown acquisitions upon this 
earth, they would listen to as they would to disquisitions on the mysteries 
of prerogative or the Peloponesian War. While the learned Secretary 
failed to define and enumerate the points of merit of the Roman system, 
he seized the opportunity to exhibit himself as related to jury usefulness 
in the administration of justice in Porto Rico and the Philippines. 

His condensed total discloses that the judge should be incarnate ex- 
officio of the whole officinae Justicae (workshop of justice). He wants 
the office of judge magnified, lest his functions be reduced as it is in the 
Western and Southern states from the exercise of mysterious preroga- 
tive to that of a mere “moderator at a church meeting,” as he says. The 
moderator is the servant of the rules of decorum. His office must be 
exercised according to these rules as the communicants understand them. 
He must always be able to justify his acts by consensus of the members 
present. 

Just here is the rub. The Jearned Secretary would endue the judge 
with a faculty of being a law unto himself. The judge is not the law in 
the Southern and Western states as he is in some of the Eastern states, 
where he inherits the Crown prerogative of reflecting the thumim of 
Divinity. This office of augur is done by haranguing the jury on the 
testimony. This habit of belaboring the jury has been suppressed in 
thirty states and the judge is confined to his legitimate functions as pre- 
scribed by statute; and this practice has compelled the judges to study 
their specialty, with the result of getting better results at Nisi Prius. 
The following act, taken from Missouri, was introduced in the Senate of 
New Jersey last winter: 

“1. When the evidence is concluded in any trial of any issue at law, 
and before the case is argued or submitted to the jury, or to the court 
sitting as a jury, either party may move the court to give instructions 
on any point of law arising in the cause, which shall be in writing, and 
shall be given or refused; the court may of its own motion give like in- 
structions, and such instructions as shall be given by the court of its own 
motion, or the motion of counsel, shall be carried by the jury to their 
room for their guidance to a correct verdict according to the law and 
evidence, which instructions shall be returned by the jury into the court 
at the conclusion of the deliberations of such jury and filed by the clerk 
and kept as part of the proceedings in such case.” 

The act encountered the same old wail, Do you want to reduce the 
judges to “moderators of church meetings?” Experience has amply jus- 
tified an affirmative answer. We want the judge to moderate according 
to law, and the citizen will prescribe the law and compel the judge ta 
stick to his office and keep out of the jury box till experience crystal- 
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lizes an improvement ; and then it will appear by acts of legislative power 
by the people “incapable of annihilation,” said the fathers. 

While our litigious controversies seldom include “church meetings,” 
the machinery of determination is essentially the same. The moderator 
may be a bishop, or his metropolitan, yet in the last analysis his function 
is confined to methods and rules of procedure, and when he assumes to 
be the conscience of the meeting he logically abandons his office. 

The finding of facts and the enunciation of the remedy by a single 
person, be he judge, praetor or pope, has no ancestral warrant in the 
Roman law. 

The tendency of judges in the Eastern states to assume to be the 
sole fountain of justice and its administration is of English-Saxon, not 
Roman, parentage. 

Grappel in his “Essay on the Roman Civil Law,” p. 23, Vol. 94 of 
“The Law Library,” says: 

“Of the Magistrates, or Honor-Bearers, as one of the sources of 
direct legislation, we shall treat hereafter; they have now to be consid- 
ered in their character of expounders of the law, rather than as its fram- 
ers. Now here it is essential to bear in mind that in the practical admin- 
istration of justice two distinct functions are required :—one to inquire 
into and decide questions of law; and one to inquire into and decide ques- 
tions of fact. There is and can be no reason why one and the same per- 
son should not exercise both functions; that is, decide as well questions 
of law as fact. Such was the case at a later period of the Roman his- 
tory, when what were called Extraordinary Judgments were in use. But 
from the earliest times up to the day of Constantine, the Roman system 
was one which placed the different functions in the hands of different 
persons, and called the results Ordinary Judgments. 

“The person who exercised the right of deciding on questions of law 
was called Magistrate; he who exercised that of settling questions of 
fact was called Judex—Judge. The law as laid down by the Magistrate 
was called Jus. The questions of fact as settled by the Judex, or Judge, 
was called Judicium—Judgment. The method of procedure was for the 
magistrate to conduct the preliminary proceedings, to discover the real 
matter in dispute, to appoint a judge on the nomination of the parties; 
and to give him formal instructions as to the inquiry demanded from him. 
The whole system of civil procedure, therefore, was divided into two well 
defined parts; the one before the magistrate, where the points at issue 
were reduced to proper legal form, was said to be In Jure; the other 
before the judge, where the facts were decided on, was called In Judicio. 
The first part of the proceeding was technically called the Jurisdictio— 
‘Jurisdiction’—of the magistrate; the second the Offictum— ‘Duty and 
Obligation’—of the judge. The litigants were said to have joined issue, 
or come to Litis, Contestatio at the moment when the magistrate sent the 
question of fact to be decided by the judge. In cases where the parties 
contending were unable to agree as to a judge, the appointment was 
made by lot; but under every circumstance his authority to act was de- 
rived directly from the magistrate. The judge was usually chosen from 
a body of men possessed of certain pecuniary qualifications and enrolled 
in a list, not unlike the English jury roll. In certain cases, probably, at 
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first, in all those wherein foreigners were parties, the matter was sent by 
the magistrate, not to one, but to a fixed number of judges of the fact, 
who were called MRecuperatores. Any persons whose services were 
available, though not enrolled in the ordinary list, might be nominated by 
the magistrate; these were akin to the talesmen of English juries. In 
every case each party was entitled to an equal number of challenges. At 
times the magistrate seems to have vested the judge with a discretionary 
power which enabled him to treat the whole matter “in accordance with 
the principles of equity and good conscience, without being bound to the 
letter of the magisterial instructions. Here the judge was called an Ar- 


biter. In disputes as to land, the judges were always chosen from a col- 


lege of 105 members, three being yearly chosen from each of the 35 local 
tribes; these were called Centwmvirs—The Hundred-men. In criminal 
cases a plurality of the judges of the fact were appointed; nominated from 
the public album, or Judge-roll, by the prosecutor on one side, by the 
accused on the other, and reduced by an equal number of challenges, on 
either side, to a number which varied in accordance to the nature of the 


charge. It is especially worthy of notice that neither in criminal cases, 
nor in others where a plurality of judges was engaged, did the Civil law 
demand unanimity; the judicium—‘Verdict,—was that of the majority. 
All that it required was that the facts should be fairly discussed by com- 
petent and impartial persons, and that if doubts arose, the majority should 
overrule the dissentient minority. 

“It is no doubt unsafe to give over much weight to seeming analo- 
gies, but it is impossible to consider the respective modes of procedure 
without remarking in how wonderful a manner the Roman magistrate 
tallied with the English judge, as the expounder of the law, and how sim- 
ilar were the judices (Judges) of Rome, to the jurors of England, as 
deciders of the facts. Nothing, therefore, can be more erroneous than 
to speak of the English jury as an institution of peculiarly national 
growth ; or to deny, as many have done, that it, or its equivalent, ever had 
a place in the Roman law. [or upwards of a thousand years, that is, 
during the whole duration of the Ordinary Judgments, the Roman law 
recognized in theory, and in practice acted upon, the principle of separat- 
ing the expounders of the law from the judges of the facts, a principle 
which is the very essence of the English jury. One portion of the jury 
system, indeed, as administered in England, is peculiar to that country, 
and to those which thence have borrowed it. I mean that which even the 
cautious Hallam speaks of as ‘the preposterous relic of barbarism—the 
requirement of unanimity.’ The necessity laid upon a number of men to 
say upon oath that they are of one mind, when in reality they are not so, 
was assuredly at no time a part of the Roman system. According to the 
Roman law the votes of the majority decided the matter; and in no Eng- 
lish tribunal save the jury is unanimity essential to the validity of its deci- 
sions. To use the words of Mr. Forsyth, ‘when in any of the Courts of 
Common Law, or in the Court of Appeal in Chancery, the judges differ 
in opinion, that of the majority prevails; or if the numbers on each side 
are equal, then the maxim of proesumitar pro neganti prevails and the 
party who seeks to set the court in motion fails in his like application.’ 
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The like rule holds in the House of Lords when sitting as Supreme Ap- 
pellate Court, or in the exercise of any of its judicial functions.” 

To the American student the above quotation is fertile of corrollary 
and observation. The office for determination of the facts in a litigious 
controversy was strictly confined to its specialty. This is fundamental in 
remedial justice. After the facts are precipitated and crystalized the 
office of the oracle of the law is confined to a mere solution of a problem: 
a matter of pure calculation. The given quantities, the defined factors, 
the data for solution, is definitely prescribed, and the question of the 
value of X is required, with method of solution, without further responsi- 
bility. The Roman system of postulating the facts before enunciation 
of the remedy, has not been adopted in modern reformed procedure, as 
the Missouri practice above mentioned has been found by experience to 
be just as good and more practicable and expeditious. At the close of 
all the evidence, the controverted facts, as they are all the jury have to 
deal with, are grouped by the lawyers in two hypotheses, or sets of 
hypotheses, in this wise—if the jury are persuaded by the evidence of the 
existence of the facts (controverted by the evidence) a, b, c and d, they 
must find for the plaintiff; but if they fail to find that the facts a, b, c and 
d are established, or that, notwithstanding the existence of the facts a, b, 
c, etc., if they find the facts d, e and f are established, they will then find 
for the defendant. Then, after these instructions are settled, counsel of 
the respective parties correlate the testimony and influence inferences 
the best they can for their clients. The judge (the moderator) will mod- 
erate so as to prevent counsel from making false hypotheses of facts in 
evidence or uncontroverted testimony for the purpose of controlling de- 
duction. At the conclusion of the argument the jury take their instruc- 
tions with them to define the limits of their investigation. These instruc- 
tions eliminate from the jury’s consideration all the uncontradicted tes- 
timony, all considerations of the policy of the law and extraneous evi- 
dence that may have gotten before them, and condense the controversy 
to an appeal to first principles of consciousness and experience. The 
well-defined jury duty is not an appeal to sylogistic reasoning. It in- 
vokes the sense that underlies all systems of logic. It is the sense that 
perceives and discerns rather than concludes from any system of generali- 
zation. 

John Stewart Mills, in his “Logic,” p.125, says: “I believe that in point 
of fact, when drawing inferences from our personal experience and not 
from maxims handed down to us by books or tradition, we much more 
of the time conclude from particulars to particulars directly than through 
the intermediate agency of any general proposition. We are constantly 
reasoning from ourselves to other people, or from one person to another 
without giving ourselves the trouble to erect our observations into gen- 
eral maxims of human or external nature. When we conclude that some 
person will, on some given occasion, feel or act so and SO, we sometimes 
judge from an enlarged censideration of the manner in which men in 
general, or men in some particular character are accustomed to feel and 
act: but much of the time from having known the feelings and conduct 
of the same man in some previous instance, or from considering how we 
would feel or act ourselves. . . . . Almost every one knows Lord 
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Mansfield’s advice to a man of practical good sense, who, being appointed 
governor of a colony, had to preside in its courts of justice, without pre- 
vious judicial practice or legal education. The advice was, to give his 
decisions boldly, for it would probably be right; but never to venture in 
assigning reasons, for they would almost infallibly be wrong. In cases 
like this, which are of no uncommon occurrence, it would be absurd to 
suppose that the bad reason was the source of good decision. Lord 
Mansfield knew that if any reason were assigned it would be necessarily 
an afterthought; the judge being in fact guided by impressions from past 
experience, without the circuitous process of framing general principles 
from them, and that if he attempted to frame any such he would assuredly 
fail.” 

Now it is submitted that in the ultimate this undefinable primitive 
faculty of the human mind is about the only one that can be exercised 
in well-defined jury cases; for whenever the testimony can be reconciled 
fairly and the whole stand, there is no conflict and hence no jury question 
arises. The jury problem consists in determining which testimony shall 
displace the other, as two bodies cannot occupy the same place at the 
same time. Opposing testimonies are contending for credence. The 
jury determines, settles this controversy, and precipitates, vitalizes the 
facts, which shall constitute the factors of final determination. 

In the Eastern states the garrulity of the lawyers and the vast learn- 
ing of the judge skilled in “Elusinian Mysteries” and an expert in inter- 
pretation at the confusion of tongues, are thrown into the jury-box, and 
Secretary Taft laments: “I grieve for my country to say that the admin- 
istration of the criminal laws in all the states of the Union (there may be 
one or two exceptions) is a disgrace to our civilization. We find that 
these constitutional limitations, adopted centuries ago, in tenderness to 
the defendant, have been elaborated in their scope and cperation not only 
by the court, but also by the legislatures, because thought to be in the 
interest of liberty. The institution of trial by jury has come to be re- 
garded as fetish to such an extent that state legislatures have exalted the 
power of the jury and diminished the power of the court in the hearing 
of criminal cases. The function of the judge is limited to that of mod- 
erator in a religious assembly. The counsel for the defense relying on 
the undiminished power of the court, creates, by dramatic art and by 
harping on the importance of unimportant details, a false atmosphere in 
the court room, which the judge is powerless to dispel, and under the 
hypnotic influence of which the counsel is able to lead the jurors to a 
verdict which, after all the excitement of the trial has passed away, they 
are unable to support as men.” 

In the above coruscations, the learned Secretary himself is the 
exhibit. We find that the tendency of American jurisprudence toward 
the Roman fails to capture his approbation. Jurymen are noodles and 
worse than useless. The lawyer he views through the goggles of a com- 
mon scold. The least said about this part of the address the better. The 
office of precipitation of the facts he would combine with the problem of 
enunciation of the rernedy. The office of judge should combine those 
two functions. One of these, the determination of the facts in a conflict 
of testimony, is, as before shown, an appeal to first principles of human 
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nature. This function in its nature is incapable of any system of legal 
supervision. But each and every other of the steps of the trial are 
capable of regulation by law, the people. The modern theory is to make 
the judge the moderator, the servant of law. We have found by experi- 
ence that there is no necessity for submitting to the mystery, “There 
is a certain divinity doth hedge about a king.” We have found that 
ermine was incapable of absolving a judge from the ordinary frailties 
of poor human nature. It sometimes magnifies them. It is found to 
be essential sanitation of justice to compel the judge to account for each 
and every move by compelling him to execute the letter of the commis- 
sion given him by the people by statute, and duly account by signing 
a bill of exceptions. 

In short, the popular trend is to not permit the administration of 
justice, to elude the control of the people, and the parties litigant. Jus- 
tice is not a commodity capable of exact measurement. It is a purely 
relative quantity and consists in equilibration of rights and duties; and 
the job is performed when it is administered to the satisfaction of the 
state administering it. It never rises above or declines below the insti- 
tutions of the special country of its exercise. The learned Secretary 
says: ‘The institution of trial by jury has come to be regarded as fetish,” 
etc. So is the institution of succession to property and others that justify 
by their utility. It is a great mistake to suppose we have inherited this 
jury fetish bodily from England. It is an expedient evolved out of the 
experienced necessity for accountability in the findings of facts, and ac- 
countability for the conduct of procedure separately, and by distinct 
offices. 

This right of trial by jury as declared by the English Bill of Rights 
rose about as high as a spectacular illusion. The old books say: “In 
times of difficulty and danger, greater evil is to be apprehended by the 
Crown from the violence and partiality of judges appointed by the Crown 
in suits between the Sovereign and the subject, than in disputes between 
one individual and another. Our law has, therefore, placed this strong 
and two-fold barrier of a presentment and trial by jury between the 
liberties of the people and the prerogative of the Crown. It was nec- 
essary for preserving the admirable balance of our Constitution to invest 
the executive power of the laws in the sovereign,’ etc. Anciently the 
sheriffs who summoned these jurors were elected by the voters of the 
counties. “But,” as Blackstone says, “these popular elections growing 
tumultous were put an end to by the Statute of 9 Edw. 2, st. 2, which 
enacted that the sheriffs should be from thenceforth assigned by the 
Chancellor, Treasurer and the judges, as being persons in whom the 
same trust might with confidence be reposed.” Now with a sheriff of 
Crown creation to summon jurors and Crown judges who were not com- 
pelled to sign a bill of exceptions for a review of their acts, who can find 
with a microscope how much for liberty had been gained by the Bill of 
Rights of such great fame? The Crown officers formulated the indict- 
ment. The Crown officers educed such evidence as they chose and the 
Crown-corralled jury was permitted to find a conclusion of law, guilty 
or not guilty, and in case of “guilty” the Crown judge pronounced sen- 
tence and commanded the execution of the judgment. If this be the 
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scales in which the admirable balance of the constitution of England be 
preserved, the weight of the citizen was certainly trifling. 

They never had trial by jury in England. In this country, say in 
Virginia and many cther states, we have full trial by jury. The people 
elect the sheriffs and judges. At the trial the judges act as “moderators” 
at a church meeting, and the jury determine the guilt or innocence; and 
in many cases of guilt the jury and not the moderator fixes the punish- 
ment. This looks like trial by jury. 

In these jurisdictions the judges assume the role of philosophers, 
and their written instructions are models of the law as related to the 
concrete case in hand. They are not treated to a lecture on the origin 
and public policy of the Jaw. They are not asked to find the relation 
of the radius to the circuinference of a circle. They are instructed to 
examine this specific circle in hand and determine whether the radii 
in this one example be or be not equal. They are not asked to make 
any public examples, to establish any line of poijicy. They are not con- 
jured to do their duty. Their responsibility is co-equal with that of the 
jury or sheriff. When the Secretary indicts this procedure as a lament- 
ably lax administration of justice we beseech him to reverse his observa- 
tions. When he catalogues the lynchings and murders and charges them 
as effects of the cause of liberal administration of criminal law, his gen- 
eralization is at least feeble. Who ever said that prisons and gallows 
were antiseptics for crime ? 

If the learned Secretary had chosen a text such as this: “That the 
Roman American judicial policy is a failure and that the English should 
be substituted,” his address would have quadrated with his text. We all 
know that our popular government is still in the experimental stage. 
Many of our most prudent and patriotic citizens are now ready to throw 
up and call it a failure, but very few are ready to retrace our steps and 
engraft English prerogative government on our system because of its 
adaptability to the control of Ireland and India. We will consent to 
suffer on with the infirmities of jurors. We can endure the criminal 
lawyer. But too much judge, may the good Lord deliver us! 


JOHN J. CRANDALL. 
Atlantic City, N. J. 





The power of an appellate court to require a remittitur of excessive 
damages, instead of reversing the judgment, and to affirm the judgment 
for the smaller amount in case the plaintiff assents to it, is sustained in 
Alabama G. S. R. Co. v. Roberts (Tenn.), 67 L. R. A. 495. 





That a bill which is introduced into the Legislature within the time 
designated by the constitution may become a law, although the consti- 
tutional authority for such legislation is not granted until after the 
expiration of the time when bills might constitutionally be introduced 
for passage at the pending session of the Legislature, is held in Morrison 
v. Kent (Mich.), 67 L. R. A. 965. The construction of constitutional 
limitations as to time for introduction of bills in legislative assemblies is 
the subject of a note to this case. 
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DUMMY DIRECTORS. 


In these days of inquiry into the workings of “frenzied finance” the 
dummy director is receiving a degree of attention that must be highly 
distasteful to a gentleman of his retiring disposition. The dummy direc- 
tor shuns publicity—as a dummy director. As a political, financial or 
social leader or as a philanthropist he stands in the lime-light. Even as 
a director he is willing to be a prominent figure. But as a dummy direc- 
tor he evinces singular modesty. Yet it is as a dummy that he is most 
interesting. He is an anomaly that is worthy of careful study. The 
world knows him as a man of integrity, influence and prominence; 4 
chosen few of his associates know him as a pliant tool—as a useful instru- 
ment for the accomplishment of the devious purposes of high finance. 
As a man of standing he becomes a director, and thereby inspires confi- 
dence in the enterprise for which he stands sponsor. As a director he 
assumes a fiduciary relationship towards his corporation and its stock- 
holders. But his name is used merely as a bait for suckers. And as a 
dummy he merely does what he is told to do. He serves his employers, 
and not his cestuis que trustent; and loyal service to his employers not 
infrequently involves flagrant vioiations of his duties as trustee. Taken 
altogether, the dummy director is a versatile person with singular ac- 
complishments. He understands the art of making two dollars to grow 
where none was before. With a pretty sense of humor, he indulges in 
financial pleasantries with curious names, that have a startling resemb- 
lance to vulgar crimes. 

As a matter of course, every one knows what a dummy director is— 
n'any have purchased the information. [Even if the phrase itself were 
not so brutally self-explanatory, no one could escape a knowledge of its 
meaning in this day, unless he was deaf and blind—and had padlocks on 
his pockets. 

It must be borne in mind, however, that the genus has two species. 
One of them is useful, harmless and legitimate, but the other constitutes 
cne of the greatest abuses connected with modern corporate manage- 
ment. It is with the latter that we have to do in this article. 

The weight of authority is that though it is provided by statute or by 
the charter of a corporation that its directors must be stockholders, they 
may qualify by merely holding shares which they do not own, in the 
absence of an express requirement that they shall be the owners of 
shares. As we have said, the artifice of employing dummy directors is 
excusable under some circumstances. Suppose two persons, who are 
conducting a trading business in a state where a corporation is required 
to have five directors, desire to limit their individual liability by conduct- 
ing their business in good faith through the medium of a corporation. 
Naturally, they do not wish to permit outsiders to acquire an interest in 
their business. They therefore form a corporation, and permit three of 
their relatives, friends or employees to acquire the nominal ownership 
of a sufficient number of shares to enable them to qualify as directors. 
There are no minority stockholders to be injured by such an arrange- 
ment, the public cannot be affected thereby, and the creditors of the cor- 
poration so formed know that they are dealing with a partnership that 
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has merely iimited its liability. The moral propriety of such a mode of 
procedure would seem to be unquestionable. Its legality has been up- 
held by several courts. At any rate, we have no quarrel with the dummy 
director of this species. He is useful, and, to a great extent, necessary. 

But, with this single exception, the employment of dummy directors, 
though it may be permissible under existing laws, is utterly opposed to 
the canons of business morality. Ifa corporation has a sufficient number 
of bona-fide stockholders to make up the minimum number of directors 
required by the law of its creation, there is no sound reason why it should 
use dummies. Indeed, it may well be doubted whether the use of dum- 
mies is ever justifiable in the case of a public-service corporation, or of 
a corporation soliciting the confidence and trust of the public—such as 
a bank, a trust company, or an insurance company. In such a case the 
public and the minority stockholders are equitably entitled to have the 
affairs of the corporation administered by business men of integrity and 
ability, who have a real interest in the corporation and a due sense of the 
responsibility imposed by the trust confided in them. Certainly there 
is no excuse for a corporation which, for sinister motives, creates an 
unusually large directorate and fills its ranks with an imposing array of 
influential, but purely ornamental, names—names and nothing more. 

Unfortunately, a great many highly respectable men seem to see 
nothing wrong in this practice. It is desired to form a big corporation, 
In order to secure the confidence of the public, to lull the dear people 
with a false sense of security, it is thought advisabie or necessary to 
secure as directors a number of influential people—people who are prom- 
inent politically, financially, or socially. Such people are easily secured. 
Some yield from avarice, some from vanity, some (perhaps) from sheer 
good nature. Then the corporation is ready for business. It is now 
time to let the confiding public in; and the confiding public, duly im- 
pressed with the honor of being associated, even in a small way, with 
Mr. Newport, Mr. Croesus and Mr. U. S. Senator Cheeryle, and firmly 
convinced of the integrity of those gentlemen, fights madly for the priv- 
ilege of getting in. If things go wrong after it gets in, it usually takes 
its medicine philosophically. If it presumes to complain, it is crushed 
by a reference to the impeccable character of the gentlemen who have 
bartered, loaned or given their illustrious names to the enterprise. 

If the conduct of the promoters of such corporations is reprehen- 
sible, the conduct of the dummy directors is worse. The dummies either 
carelessly ignore the duties of their official positions or complacentiy do 
the bidding of their masters. It matters not which course they pursue; 
in the one case they are stool-pigeons, in the other accomplices in a 
scheme to deceive, if not to defraud actually, the persons to whom they 
sustain the relationship of trustees. 

That this state of affairs demands a remedy is perfectly clear. To 
find an effective remedy is extremely difficult. It cannot be doubted that 
a dummy director is liable to the same extent as a bona-fide director for 
his malfeasance, misfeasance or nonfeasance. It is even conceivable that 
he might be liable for negligence under circumstances that would not 
render a bona-fide director liable. To be sure, the same degree of care 
is required of both classes of directors, but that might be lack of ordinary 
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and reasonable care in one class which would not be lack of such care in 
the other. To illustrate: A promoter who desires to float a questionable 
enterprise secures the consent of an eminent financier to act as a director 
of the proposed corporation—as a dummy. The magic of the dummy’s 
name induces the subscription of honest but unwary investors, one of 
whom is made a bona-fide director. The dummy knows, of course, that 
his name has been used to bolster up the enterprise. The mere fact that 
such a device was considered necessary should cause him to closely 
scrutinize the conduct of the company’s business. The bona-fide direc- 
tor, on the other hand, knowing nothing of the arrangement between the 
company and the dummy, and having no reason to suspect the existence 
of fraud, might innocently disregard circumstances which it would be 
criminally negligent for the dummy to overlook. The difference in the 
respective situations of the two directors would appeal with peculiar force 
to a court of equity, it would seem. 

A statutory requirement that only bona-fide stockholders should 
qualify and serve as directors would not afford a complete remedy. It 
would be possible for the dummies to purchase actually their qualifica- 
tion stock and be reimbursed for their outlay in some other manner by 
the promoter or corporation whose purposes they serve. If the amount 
of qualification stock were placed at too high a minimum, small investors 
would be precluded from becoming directors. 

When directors have violated their trust by the commission of prov- 
able fraud in their management of, or dealings with, their corporation, 
the remedy of the minority stockholders is plain. If the corporation 
refuses to act, they may proceed directly against the offending directors 
in a court having equitable jurisdiction. Under some circumstances, they 
may even institute criminal proceedings. But when the direct participa- 
tion of the directors in the corporate funds is not easily susceptible of 
legal proof, or when their liability for the fraud or mismanagement is 
predicated solely on negligence, the case of the minority stockholders 
becomes very different—perhaps even hopeless. 

This difficulty could be overcome by a statute making mere proof of 
fraud, or of mismanagement amounting to fraud, in the management of 
a corporation, prima facie evidence that its directors have been guilty of 
negligence. The presumption of negligence thus raised would be rebut- 
table, of course, but in the absence of rebutting evidence, the mere proof 
of fraud or mismanagement would be sufficient to render the directors 
liable for loss caused thereby to the corporation or its stockholders. In 
order to prevent the possibility that such a statute might in some cases 
have the effect of limiting or superseding pre-existing remedies available 
to the stockholders, it should contain an express proviso that the remedy 
provided thereby is cumulative, and not exclusive. This is a severe 
remedy, it is true, but it must not be forgotten that the evil it is designed 
to correct is a serious one. Statutes of a similar nature have been passed 
in many states in regard to the liability of railroad companies for fires set 
by their locomotives. Justification is found for the statute we have sug- 
gested in the well-known fact that when a minority stockholder charges 
corporate fraud or mismanagement it is well-nigh impossible for him to 
make any legal proof concerning the true nature of the transactions of 
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which he complains, while such proof can be made easily by the directors 
against whom he proceeds. Certainly the statute would have the effect 
of rendering directors more sensible of their responsibility and more 
observant of their duty. 

In some states there are constitutional or statutory provisions de- 
signed to enable the minority stockholders of a corporation to secure 
representation on the board of directors by means of what is known as 
the accumulative voting plan. Under this plan, the number of votes to 
which a stockholder is entitled is determined by multiplying the number 
of shares which he holds by the number of directors to be elected; and a 
stockholder may cast the entire number of his votes for one candidate if 
he so desires. Thus, where there are five directors to be elected, a stock- 
holder who holds ten shares has fifty votes. It would seem that the 
general adoption of this plan would tend to prevent the commission of 
frauds in the management of corporations. 

After all, however, legislation alone is insufficient to bring about the 
desired reform. It is as impossible to legislate virtue into a man in 
respect to his business habits as it is of his personal habits. The real 
reform must come from within. It must proceed from a higher sense of 
business morality on the part of those entrusted with corporate manage- 
ment, and a realization on their part that euphemistic names do not 
change the real character of offenses against good morals. 

In considering this question, its economic side cannot be ignored. 
Every one admits, of course, that corporations are not only useful but 
necessary under modern business conditions. It is equally true (though 
fewer people admit this truth) that the industrial giants, popularly stig- 
matized as trusts, form a legitimate part of our business system. When 
properly conducted, they are excellent institutions. But if no effective 
remedy is found to correct abuses in corporate management (in which 
the dummy director plays so important a part) the very continuance of 
the evil will inevitably result, of its own force, in the production of a rem- 
edy, and that remedy will be closely akin to Samson’s plan for avenging 
himself on his enemies. It is a truism that confidence is the breath of 
business life. It is likewise true that the financier who desires to float 
a large enterprise is bound to rely largely on the money of the small 
investor for the success of his undertaking. Once the confidence of the 
small investor is destroyed, once he is forced to realize that fine names 
do not make fine companies, he will cease investing, withdraw his money 
from circulation, and make the only disposition of it that he considers 
safe—store it in a secret hiding place. The natural result of such a 
course is too obvious to require any explanation. It would mean finan- 
cial disaster, not only for the financier, not only fer the small investor, 
but for the entire body of the people. If that unhappy day should arrive, 
who would be to blame, the dummy director, or his dupes? — Law Notes, 
August, 1905. 





The destruction of a will expressly revoking a former one is held, 
in Stetson v. Stetson (Ill.), 61 L. R. A. 258, to revive the earlier, under 
a statute providing that a will can be revoked only by a subsequent 
will declaring the revocation of former ones. 





FRAUD IN HIGH PLACES, 


FRAUD IN HIGH PLACES. 


In addressing the graduating class of Oberlin College, Mr. James 
B. Dill—now Judge Dill—warmly criticised the misuse of positions of 
honor and trust for purposes of gain, and said in part: 

“A large part of our modern prosperity is to a perilously large 
extent bottomed upon an over- production of fraud and sham. The crisis 
is acute. A feeling of distrust is growing throughout the country. 
Many branches of financial business have been in one way or another 
taken possession of by the unscrupulous for the purpose of deceiving 
the unwary. Trust companies have been made the mediums of the flota- 
tion of specious and fraudulent promotions. Some companies in the 
fieid of life insurance, the highest and in a sense a sacred form of invest- 
ment, are, as we all know now, conduits through which the savings of 
the policy holders are diverted into operations for speculative purposes. 

“Credit and good faith, not money, are the basis of business. Good 
or bad, our modern prosperity is founded on public confidence. Take 
that away and the whole fabric falls. The fact is that the unprecedented 
growth of the country, the resulting creation of immense private for- 
tunes, the massing of great aggregations of corporate capital, industrial 
combinations and railroad mergers, all have tended to concentrate the 
attention of the people upon great financial achievements and to establish 
in the highest place in the popular estimation the captains of industry 
and the powerful financiers, little regard being paid, in making up the 
judgment, to the fundamental virtues of private individual life.” ‘ 

“Graft is the advanced stage of the craze for unearned money. It 
is not only the desire to get something for nothing, but it is an attempt 
to get something in consideration of the grafter’s parting with some- 
thing that really does not belong to him. It is a wrong greater than 
that of the counterfeiter, who merely makes and passes counterfeit coin. 
The grafter is a man who robs the counterfeiter who made the coin ; 
the grafter then passes the spurious coin to the public as genuine.’ 

“Now whose fault is this? It is the fault of public opinion, and 
public opinion is our opinion, yours and mine—yours of me, mine of 
you, ours of all the rest. We have to learn to recognize graft and the 
graiters—however respectable their disguise—and to punish them, not 
alone by imprisonment and fine, but with all the might of the terrible 
scorn of society. We have to ‘recognize that the seeds of socialism, 
revolution and anarchy are sown by the man of our own class and kind 
who pretends to be what he is not; these seeds are cultivated by the 
grafting bank officer, insurance officer, man in power in financial organi- 
zations, in short, by every grafter who in his dealings with the public 
departs openly or secretly from old-fashioned Ten-Commandment 
honesty. Many men of education, of power, financial and political, 
seem to develop a two-faced conscience, one for business use and another 
for the individual life. This is fraud.” ‘ 

“This indictment of our business life is not based upon an inherent, 
incurable defect in our American character; but, on the contrary, these 
evils are an outgrowth of our American strenuosity in the riotous race 
for, the easy dollar and the many dollars. In the hearts of the genuine 
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men and women of our country there is an appreciation of the importance 
of character ; the rank and file of the American people not only believe 
in, but also stand for, right living and a conscience undimmed and 
unfettered by business environments. Therefore, right and honesty will 
triumph.” 





WEILL et al. v. JACOBY. 


(Court of Errors and Appeals of New Jersey, June 19, 1905.) 


300k account—State of demand. of Small Causes must show the na- 
—A state of demand upon a book _ ture of the demand, and the parties 
account in the Court for the Trial to the account. 


Error to Supreme court. 


Action by Alexander Weill and Harry Weill against Abraham 
Jacoby. Judgment for plaintiffs was affirmed in the Supreme court (58 
Atl. 80), and defendant brings error. 


Mr. Ephraim Cutter for plaintiff in error. 


SWAYZE, J.: This action was brought in the Court for the Trial 
of Small Causes. Upon the trial the defendant moved for a non-suit, 
because the copy of the account filed as a state of demand did not show 
a cause of action. The motion was denied. No evidence was offered on 
the part of the defendant, and the justice rendered judgment in favor of 
the plaintiffs. Upon appeal to the Common Pleas the defendant renewed 
his objection to the state of demand, and moved for a non-suit, which was 
denied. No evidence was offered for the defendant, and judgment was 
given for the plaintiffs. This judgment was affirmed in the Supreme 
court. 

The state of demand is upon a book account. One item for protest 
charges was waived on the trial in the Common Pleas. The account fails 
to show whether the other items were for goods sold and delivered, or 
for work and labor, or for some other liability. It fails to show whether 
or not it is an account of the plaintiffs against the defendant. It consists 
merely of dates, figures and certain initials, and in itself is not intelligible. 
The proof was that it was intelligible to the plaintiffs and the defendant. 
It is not necessary for us to decide whether a copy of an account intel- 
ligible to the parties, but not intelligible to strangers, is a sufficient state 
of demand under the act constituting Courts for the Tria! of Small 
Causes. That act, prior to the recent revision, permitted the plaintiff to 
file ‘a copy of his or her account.” Gen. St. p. 1869, Sec. 23. We think 
that it should at least appear upon the copy of the account or by the state 
of demand that it is an account in favor of the plaintiffs and against the 
defendant, and that the nature of the claim also should be shown, so that 
it may appear to be the proper subject of a book account. These facts 
are necessary to enable the defendant to prepare his defense. For aught 
that appears in the state of demand, the goods may have been sold by a 
third party to the defendant, and the account assigned to the plaintiffs; 
or the goods may have been sold by the plaintiffs to a third party, and the 
claim against the defendant may be upon a guaranty of the account. The 
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mere statement that the demand is upon a book account, without showing 
the parties to the account, admits of either of these interpretations, as 
well as of the interpretations of the plaintiffs. 

The cases in the Supreme court from an early date sustain the view 
that this demand is insufficient. In Hutchinson v. Targee, 14 N. J. Law, 
386, the state of demand contained a single charge for money had and 
received, in general terms, as in a declaration at common law, without 
setting out of whom received, or under what circumstances. It was 
objected to as too general, and the exception was held fatal in the Su- 
preme court. In Erving v. Ingram, 24 N. J. Law, 520, the demand was 
for money due the plaintiff for work and labor done for the defendant. 
The Supreme court held that it did not set out a legal cause of action, 
because it failed to state by whom the work and labor was performed, 
and how the plaintiff claimed to be entitled to the money. In Denny v. 
Quintin, 28 N. J. Law, 134, the Supreme court held that a state of 
demand for money lent should set forth by whom and to whom the money 
was lent, and any circumstances necessary to show the liability of the 
defendant to the plaintiff, and the manner of that liability. Timely objec- 
tion was made to the state of demand before the justice. No amendment 
was then made; none is now permissible. Gen. St. p. 1886, Sec. 113. 

The judgment of the Supreme court must be reversed.—From 61 
Atlantic Reporter, 389. 





VERNON v. VERNON. 


(Court of Errors and Appeals of New Jersey, June 19, 1905.) 


will to the witnesses at the time she 
asked them to sign, and that wit- 
ness supposed it to be testatrix’s 


Wills—Execution — Attestation 
—Proof.—1. Where an_ alleged 
will, in the form of a letter to which 


there was no attestation clause, was 
offered for probate, the proponent 
was bound to affirmatively prove 
publication by testatrix at the time 
the will was executed. 

2. Where a witness to an alleged 
will testified that to her best recol- 
lection testatrix said it was her last 


will from what she said, such evi- 
dence was sufficient proof of some 
words used by testatrix, from 
which the witness knew that it was 
testatrix’s will, and was therefore 
sufficient prima facie proof of pubii- 
cation, though the witness was un- 
able to state the words used. 


Appeal from Orphans’ court, Morris county. 


Application by William Vernon for the probate of the will of Sarah 
B. Vernon, deceased, to which William W. Vernon filed objections. 
From an order admitting the will to probate objector appeals. 


Mr. King Stickle Oram for appellant. 


Mr. Philander B. Pierson for respondent. 


MAGIE, Ordinary: The paper writing admitted to probate by the 
decree appealed from is in the form of a letter addressed by Sarah B. 


Vernon to her brother, William Vernon, the respondent. 


It plainly ex- 


presses an intended disposition of property after death, and is stated 
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therein to be her “last will and testament.” It does not admit of doubt 
that, if this paper was executed as required by our statute of wills, it may 
be probated as a valid testament. On this point no contest is raised by 
the appellant. 

The writing in question has appended to it the signature, “Sarah 
B. Vernon.” Below that signature, on the left, are the words, “Signed 
by Florence K. Howland, Elizabeth Dunn.” The usual attestation clause 
is absent. The proofs taken before the Orphans’ court show that Sarah 
B. Vernon and Elizabeth Dunn are both dead. The evidence of Flor- 
ence K. Howland, the only survivor of the three, was taken in a foreign 
state, under a commission and interrogatories. From her evidence it is 
established that the signature of Sarah B. Vernon was made by her in 
the presence of both Florence K. Howland and Elizabeth Dunn, and that 
they immediately thereafter signed their names thereto in the presence 
of Sarah B. Vernon, and of each other and at the request of Sarah 
B. Vernon. There is no room for contest or doubt that the 
writing in question was executed and witnessed with the formalities req- 
uisite to constitute it a valid will under our statute, if there is proof that 
the intending testatrix “declared” it to be her “last will” in the presence 
of the two persons who signed after her as witnesses. The sole conten- 
tion of appellant is that the evidence fails to establish that essential fact. 

When there is no attestation clause, the proponent of the writing 
claimed to be a will must affirmatively prove all the statutory requisites, 
including that of publication, which is the declaration by the testator that 
the writing is his last will. Mundy v. Mundy, 15 N. J. Eq. 290; Swain v. 
Edmunds, 53 N. J. Eq. 142, 32 Atl. 369; Id., 54 N. J. Eq. 4388, 37 Atl. 1117. 

Publication may be made by words, or acts, or signs which clearly 
and distinctly make known to the witnesses that what they are requested 
to subscribe to is the testator’s will. Robbins v. Robbins, 50 N. J. Eq. 
742, 26 Atl. 673; Swain v. Edmunds, ubi supra. 

The insistment of appellant is that the evidence of Florence K. How- 
land does not establish a declaration by the testatrix that the paper writ- 
ing was her will. The pertinent evidence is the following: “Interrogatory 
9. At the time Sarah B. Vernon asked you to witness this paper writing, 
did she tell you that the paper was her last will and testament? A. I 
think she did. I shouldn’t have signed it unless she had done so. 
Cross-interrogatory 15. (a) Did Miss Vernon say it was her will? 
(b) To whom, if to any one, did Sarah B. Vernon say it was her last will? 
A. (a) I cannot be certain, but I think she did. (b) To my best recollection, 
to Miss Dunn and myself. Cross-interrogatory 16. At the time you 
signed this paper, did you know it was the will of the said Sarah B. Ver- 
non? A. I supposed it to be so. Didn't read the paper, of course. 17. 
How did you know it was her will? A. Only from what she, Miss Ver- 
non, said. 18. At the time of the signing of this paper, did Elizabeth 
Dunn know it was the will of the said Sarah B. Vernon? A. No doubt 
she did. 19. How did she know it was her will? A. In the same way 
that I did. 22. Did Sarah B. Vernon tell Elizabeth Dunn that this 
paper was the last will and testament of the said Sarah B. Vernon? A. 
I feel very sure that she told her. 23. Did you hear the said Sarah B. 
Vernon tell Elizabeth Dunn that this paper was her last will and testa- 
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ment? A. I do not recollect the words, but I feel sure she was so in- 
formed.” The criticism of counsel is that the witness fails to inform the 
court what language Sarah B. Vernon used to convey to the witnesses’ 
minds the idea that the paper they were requested to sign was a will, but 
the witness declares that to her best recollection testatrix said it was her 
last will to Miss Dunn and herself, and that she supposed it to be testa-* 
trix’s will from what testatrix said. This is sufficient proof of some 
words used by testatrix, from which this witness knew that it was testa- 
trix’s will, although the witness had not read the paper. The information 
thus transmitted was a sufficient indication of the publication of the paper 
as a will. The best recollection of a witness is sufficient to establish a 
fact coming within the witness’ observation and hearing, and, when that 
fact was the use of words by a testatrix from which the witness knew that 
the paper which she and Miss Dunn were requested to sign was a will, it 
is sufficient to establish it as a will. 

The decree appealed from must therefore be affirmed. — From 61 
Atlantic Reporter, 409. 





BULKLEY v. WILKINSON. 


(Supreme Court of New Jersey, April 28, 1905). 


Small-Cause court—Jurisdiction cases where the constable shall levy 
—Trial of right to property dis- on property under an execution or 
trained.—Small-Cause act (P. L. attachment issued out of that court, 
1903, p. 270) Sec. 62, conferring does not confer jurisdiction on the 
jurisdiction on The Small-Cause court to try the right to property 
court to try the right of property in taken under a distress warrant. 


Certiorari by Frederick F. Bulkley against Mary Helena Wilkinson 
to review proceedings in the Small-Cause court. Proceedings vacated. 


Mr. Paul Q. Oliver for prosecutor. 
Mr. W. S. Angleman for defendant. 


FORT, J.: This writ brings up certain proceedings in The Small- 
Cause court on a trial of a claim of property. Certain property of Frank 
H. Wilkinson was distrained upon for rent under a district warrant 
issued by the prosecutor to a constable of Union county. The defend- 
ant made claim thereto by a notice duly served upon the constable, and 
made application to Vincent W. Nash, a justice of the peace, to summon 
a jury to try the right of property. He issued a venire for that purpose, 
and the controversy, notwithstanding the objection of the prosecutor 
to the jurisdiction of the court, was tried, and a verdict rendered for 
the claimant, and costs were taxed against the prosecutor for $8.36. 
The prosecutor by this writ seeks to have the verdict and the taxation 
of costs against him set aside. 

An examination of the act concerning distress and the act concern- 
ing landlord and tenant does not disclose any authority for this proceed- 
ing in The Small-Cause court. The only jurisdiction in that court for 
the trial of such a claim as this is that authorized by Sec. 62 of The 
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Small-Cause act of 1903 (P. L. 1908, p. 270). This only confers juris- 
diction to try the right of property in cases where the constable shall levy 
upon property under “an execution or attachment” issued out of the 
Small-Cause court. It is not broad enough to cover a claim of property 
taken under a distress warrant issued under the act concerning listress. 

The Small-Cause court was without jurisdiction to try the right of 
property in this case, and all proceedings brought up are a nullity, and 
an order will be made vacating them, with costs—— From 60 Ail. Re- 
porter, 953. 





One who by mistake sells to a person a poisonous drug for a harm- 
less medicine is held, in Peters v. Jackson (W. Va.),57 L. R. A. 428, to be 
liable to a third person who without negligence takes the drug for medi- 
cine, for damages resulting to him therefrom. 





MISCELLANY. 


EXECUTIVE POWER AND DISCRE- 
TION. 


Editor of the Journal. 


Sir:—Let me venture the opin- 
ion that a distinct public service 
has been rendered by Mr. Gardiner 
in his address before the Phi Beta 
Kappa Society of the New York 
University on “The Constitutional 
Discretion of the President.” The 
address was supplementary to, and 
explanatory of, his address of a few 
months ago before the State Bar 
Association on “Executive Pow- 
ers.” Some who read the former 
address fancied that the distinction 
between political power and or- 
dinary administrative powers was 
not sufficiently clear, and thought 
that the ascription of “power” to 
the President was excessive in 
breadth, and left too much to an 
undefined discretion. 

While the recent address is 
largely on the same lines, it makes 
very clear the writer’s conception 
of Presidential “discretion,” and of 
his plenary powers within the “po- 
litical” department. It is very 
rarely that one hears from a busy 
lawyer an essay so well considered, 


so fortified by apt precedents, and 
so full of timely suggestions and 
stimulating thought. 

All who revere or study our 
Constitution should ponder these 
well-written addresses. 

Agreement or disagreement is 
less important than that the public 
should reflect upon the questions 
discussed. Such reflection must 
result in a broader appreciation of 
what is fast becoming the general 
opinion, that the people of the 
United States constitute a real na- 
tion, and that its government is 
clothed with all powers needed to 
meet every possible domestic or 
foreign exigency. 

Mr. Gardiner clearly shows that 
so far as executive and magisterial 
powers are concerned, the Presi- 
dent has ample powers in respect 
to domestic and foreign matters, 
and plenary discretion in all mat- 
ters within the domain of his de- 
partment. ‘Lhe dual powers of the 
President are defined: One set of 
them relates to domestic matters, 
and in those he acts by himself, or 
by those he commissions, as Chief 
Executive; in foreign affairs, out- 
side of the three-mile limit, his 
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power is more than that of an ex- 
ecutive—it is that of a ruler or sov- 
ereign; in a word, that of a sui 
generis President. 

In one entity, the President of 
the United States combines the 
functions of a Domestic Adminis- 
trator, and of the Foreign Agent 
for all the people in the conduct of 
all those foreign affairs in which 
neither court nor Congress has 
jurisdiction. 

Mr. Gardiner’s definition of these 
dual powers, it seems to me, is 
original and forcible. That portion 
of the address which regards the 
Senate as being, in respect to 
treaties and appointments, a sort 
of Privy Council, is of great inter- 
est. Until recalled to the fact by 
Mr. Gardiner, I had forgotten that 
Washington occasionally orally 


conferred with the Senators as if 
they constituted an official Privy 


Council. 

And Mr. Gardiner’s suggestion 
that the Senate also has the dual 
powers of being not only a legisla- 
tive body, but as, potentially, a 
Privy Council, is of striking inter- 
est. Let me quote a paragraph: 

“But whether the President and 
the Senate confer orally, or as at 
present in writing, does not make 
the Senate more or less a Privy 
Council. The constitutional fact 
remains that it acts in a dual ca- 
pacity. It is a Privy Council when 
advising the President, and, as 
such, a part of the Presidential 
government; it is the Scnate when 
acting as the upper house of Con- 
gress, and, as such, a part of the 
legislative government. The ac- 
tion of an advisory board requires 
a convocation, The President must 
call his Privy Council together, if 
he wants its advice; and until it is 
called it has no jurisdiction. That 
is, until the President submits a 
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treaty or appointment, the Senate 
cannot act. And when the Senate 
complains that the President has 
not submitted the San Domingo 
Protocol, for example, it is not a 
conflict of jurisdiction, but a com- 
plaint, made with no more author- 
ity than if a private citizen made it, 
that the President has not per- 
formed a constitutional duty. But 
who is to decide whether or not it 
is his duty to submit a protocol? 
Not the court, for it is a political 
question; not the Senate, for the 
discretion of submission is outside 
of its jurisdiction. The questicn af- 
fects the President’s magisterial 
discretion alone, and he alone, and 
not the Senate, must decide his 
course of action, and whatever his 
decision it is conclusive and final.” 

One is tempted to much fuller 
comment, but this much only is 
now written in hope that those 
who may read a short letter may 
be led carefully to peruse, and pon- 
der upon, the grave thoughts ex- 
pressed by Mr. Gardiner. 

Let me add, that I find myself in 
close accord with the views of the 
address. And, especially, because 
I believe that it is one of a series of 
steps that need to be taken to 
make our people comprehend the 
complete Nationality which needs 
must exist, and therefore does ex- 
ist. 

If accepted by the majority, it 
adds strength to the Executive, 
and, therefore, strength to the 
Government and to the Nation. 
Some such exposition of the pow- 
ers of the Congress, and of the 
powers of the Supreme court, are 
yet to be made before our tripartite 
government attains the distinct 
end contemplated by the resolu- 
tion of the Congress of February 
1, 1787, which was the charter 
which authorized and empowered 
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the convention which framed our 
written Constitution: 

“Resolved, That in the opinion 
of Congress, it is expedient that, 
on the second Monday in May 
next, a convention of delegates, 
who shall have been appointed by 
the several states, be held in Phil- 
adelphia, for the sole and express 
purpose of revising the Articles of 
Confederation, and reporting. to 
Congress and the several legisla- 
tures such alterations and provi- 
sions therein as shall, when agreed 
to in Congress, and confirmed by 
the states, render the federal Con- 
stitution adequate to the exigen- 
cies of government and the preser- 
vation of the Union.” 

Under this charter, the Conven- 
tion assembled for the express pur- 
pose of forming a national govern- 
ment, and created a Constitution, 
one of whose chief ends was the 
absolute denudation of the several 
states of every shred of nationai 
and international powers. 

That our written and unwritten 
constitutions established a Nation 
having every power “adequate to 
the exigencies” of the “general 
welfare” of our people, I firmly be- 
lieve. Towards the recognition of 
this belief, students like Mr. Gar- 
diner shed a much needed light. 


JOSEPH C. CLAYTON, 
New York City. 


LIMITED FRANCHISE COMMIS- 
SION. 





Governor Stokes has announced 
the appointment of the following 
gentlemen to compose the commis- 
sion to investigate the subject of 
limited franchise legislation: Ex- 
Governor Foster M. Voorhees, 
who framed the Voorhees fran- 
chise law; ex-Governor Franklin 
Murphy, of Essex county; Prose- 
cutor Frank T. Lloyd, of Camden; 
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John C, Payne, of Jersey City, and 
Eckard P. Budd, of Burlington, a 
member of the State Board of As- 
sessors. Governor Voorhees has 
since been made chairman. 


LAST BILLS SIGNED. 


On August 8 Governor Stokes 
disposed of the last measures pass- 
ed by the legislature of 1903. These 
were three bills. One was that of 
Assemblyman Robbins, providing 
for five instead of four Circuit 
court judges. The salary is $7,500 
a year, but the appointment of the 
additional judge will not be made 
immediately, because the legisla- 
ture failed to make an appropria- 
tion for the salary. It is generally 
understood that ex-Gov. Foster M. 
Voorhees will be the appointee. 
Another was Assemblyman Col- 
by’s bill fixing the salary of all 
county school superintendents of 
schools at $2,000. At present the 
salaries range from $1,300 to 
$2,000, Charles J. Baxter, State 
Superintendent of Public Instruc- 
tion, called upon the Governor to 
urge the signing of the measure. 
Low salaries, he said, had been re- 
sponsible for the loss of some of the 
best educators in the state. The 
third bill was Senator Lee’s, 
amending the act of 1902 so as to 
make it unnecessary for an appli- 
cant for a license in Atlantic City 
to set forth in his application that 
his establishment “is provided with 
stables and provender for beasts.” 


A LAWYER GOES WRONG. 


Mr. William H. Belcher, mayor 
of Paterson, has been missing from 
his office since July 29, and revela- 
tions since that date show that he 
has absorbed over $125,000 of 
other persons’ money. He had the 
confidence of innumerable friends, 
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who loaned him money without 
question, and many estates en- 
trusted to his care have been made 
worthless, among them that of the 
late Congressman Stewart. Most 
of Mr. Belcher’s abstractions were 
the savings of poor people, invest- 
ed in a building and loan associa- 
tion of which he was president and 
counsel. His method was, chiefly, 
to forge mortgages, using a rubber 
stamp he had made for the purpose 
and duplicating the official stamp 
of the county clerk’s office. He 
formerly lived at Wallkill, Ulster 
county, N. Y. 

Mr. Belcher was elected a year 
ago mayor of Paterson on a Re- 
form ticket and had the confidence 
of the community. His where- 
abouts are wholly unknown. The 
sheriff of Passaic county has sent 
out a description of him to the po- 
lice of other cities throughout the 
country. He was sixty years of 
age, and was admitted to the Bar 
in 1890, and as counselor in 1895. 





MARRIAGE OF “CHILDREN.” 


Vice Chancellor Stevenson has 
refused to annul a marriage be- 
tween a boy aged sixteen and a 
girl aged fourteen years and two 
months. They were married by a 
justice at Livingston, the boy stat- 
ing that he was twenty-one and the 
girl that she was eighteen. Both 
were pupils of the town high 
school. The suit was brought by 
the boy’s father. The Vice Chan- 
cellor said that our statutes were 
not very clear upon marriages, and 
he would have to decide the case 
under the common law. That fixed 
the age for the boy at fifteen and 
for the girl at fourteen. Such con- 
ditions existing when the marriage 
was contracted, he could see no 
legal reason for annulling it. 
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EXPIRED. 


The defendant, who was held on 
the charge of keeping a dog with- 
out a license, repeatedly tried to 
interrupt the evidence, but was 
hushed each time by the court. 
Finally the clerk turned to him. 

“Do you wish the court to un- 
derstand,” he asked, “that you re- 
fuse to renew your dog license?” 

“Yes, but”’— 

“We want no ‘buts.’ You must 
renew your license or be fined. 
You know it expired last month.” 

“Yes, but so did the dog.” 


PETER PAUL OF AROOSTOOK. 


An Indian named Peter Paul, 
living in Aroostook county, shot a 
moose near the New Brunswick 
line, says the “Boston Herald.” 
The laws of Maine protected the 
moose by a fine of $50. He was 
arrested and brought into court, 
but pleaded not guilty, claiming 
the moose was shot in Victoria 
county. But the court found him 
guilty. The judge sentenced him 
to pay a fine of $50. 

When Peter Paul paid his fine 
he said to the judge, “Me wants a 
receipt.” 

The judge replied: “We never 
give receipts. It is on the court 
record.” 

“Me must have a receipt,” said 
Peter. ‘“Medie some day. When 
me rap at the gate St. Peter say, 
‘Who’s there?’ Me say, ‘Peter 
Paul.’ St. Peter go away, look 
over the books, come back and say, 
‘I find a crime standing against 
you of shooting a moose, violating 
the laws of your state.’ Me put 
me hand in me pocket and take out 
the receipt. St. Peter open the 
gate and tell me walk in. If me 
have no receipt, me have to go 
down below to find you.” 
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HIS CLEAR MEMORY. 


A story is told of an eminent 
lawyer receiving a severe repri- 
mand from a witness whom he was 
trying to browbeat. It was an im- 
portant issue, and in order to save 
his cause from defeat it was neces- 
sary that the lawyer should im- 
peach the witness. He endeavored 
to do it on the ground of age in 
the following manner: 

“How old are you?” asked the 
lawyer. 

“Seventy-two years,” 
witness. 

“Your memory, of course, is not 
so brilliant and vivid as it was 
twenty years ago, is it?” asked the 
lawyer. 

“IT do not know but it is,” an- 
swered the witness. 

“State some circumstance which 
occurred, say, twelve years ago,” 
said the lawyer, “and we shall be 
able to see how well you can re- 
member.” 

“IT appeal to Your Honor,” said 
the witness, “if I am to be inter- 
rogated in this manner. It is in- 
solent!”’ 

“You had better answer 
question,” replied the judge. 

“Yes, sir; state it,” said the law- 
yer. 

“Well, sir; if you compel me to 
do it I will. About twelve years 
ago you studied in Judge ’s 
office, did you not?” 

“Yes,” answered the lawyer. 

“Well, sir. I remember your 
father coming into my office and 
saying to me, ‘Mr. D., my son is 
to be examined to-morrow, and 
i wish you would lend be $15 to 
buy him a suit of clothes.’ I re- 
member, also, sir, that from that 
day to this he has never paid me 
that sum. That, sir, | remember as 
though it were yesterday.’’—Phila- 
delphia Ledger. 
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A CHEEKY IRISHMAN. 


Samuel Davis, court  steno- 
grapher of the second circuit, said 
that an Irishman who several years 
ago tried to engage the legal ser- 
vices of his father, had the oddest 
ground for a lawsuit he had ever 
heard of. The [Irishman wanted to 
sue his landlady for $15. He ex- 
plained that he made a contract to 
pay her $3 a week for board, but 
she was to deduct twenty-five cents 
for every meal he missed. Having 
got the contract duly signed, Pat 
began to board elsewhere and 
charged the lady with whom he had 
contracted, twenty-five cents for 
every meal he missed, $5.25 worth 
of meals each week, for which his 
contract required him to pay only 
$3, so that by staying away he 
made $2.25 clear. The landlady 
refused to pay him his profits, and 
he wanted Mr. Davis to bring suit 
against her for him. “Father 
laughed at him a bit,” Mr. Davis 
says, “and he got indignant. ‘A 
contract is a contract,’ said Pat, 
‘and she ought to be made live up 
to her’n just as well as me mine.’ 
There were several other lawyers 
in town, and some of them were 
pretty hard up for cases, but I 
don’t know of anybody that took 
that one after father turned it 
down.” — Washington Law Re- 
porter. 





A COBRECTION. 


In our August number there was 
published an article by Mr. Chas. 
W. Parker upon “The Rule in Ke- 
hoe v. Rutherford,” in which there 
was an error of the printer in set- 
ting up an equation. The second 
equation should have been stated 
as follows: 


y=—c— 





